ABSTRACT
D
OES the form of legal doctrine-rule versus standard-impact the federal appellate courts' fidelity to the law? Is a political minority judge on a panel of three judges more empowered by a rule or a standard? Does such empowerment lead to more doctrinally consistent decisions? More moderate decisions? Do Democrat and Republican appointed minority panel judges behave differently? In this article, we consider whether "panel effects"-that is, the condition where the presence, or expected voting behavior, of one judge on a judicial panel influences the way another judge, or set of judges, on the same panel votes-varies by the form of the legal doctrine in place. In particular, we consider whether the hand of an ideological minority appellate judge (that is, a Democrat appointee with two Republican appointees or a Republican appointee with two Democrat appointees) is strengthened by a doctrine packaged in the form of a rule rather than a standard. 1 We consider these panel effects questions in the context of judicial review of agency interpretations of statutes-a fundamental issue in administrative law scholarship. The question of how (and how should) courts review agencies' interpretations of statutes has been extensively studied from traditional legal, positive political theory as well as empirical perspectives. In this article, traditional legal scholarship informs our understanding of the characteristics of various administrative law doctrines, in both form and substance, which we then employ for our positive theory of panel effects in administrative law-a theory we then examine empirically.
We consider here, in particular, whether judges on a three-judge appellate panel reviewing an agency's interpretation of a statute interact differently with each other based on whether the guiding review doctrine comes in the form of a rule or a standard. We unbundle the panel interaction under rule and standards conditions and provide a framework for understanding a court's relative deference to agency interpretations based on the diversity of the judicial panel's political-ideological makeup and the form of the legal doctrine (rule versus standard) in place.
In addition to a framework, we offer a preliminary empirical evaluation of our theory using the two major doctrines covering judicial review of agency interpretations-Skidmore v. Swift & Co. 2 and Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc. 3 Our study covers the years 1974 through 1994. Skidmore represents a prototypical doctrinal standard applied routinely by courts reviewing agencies' interpretations of statutes during the first ten years of our study. Chevron is a comparatively rule-like doctrine that dominated judicial review of agency legal interpretations the latter ten years of our study. Comparing judicial panel dynamics across the two periods helps to inform our understanding of the differences in panel effects under rule and standard legal regimes.
II. PANEL EFFECTS LITERATURE
There are multiple theories of so called "panel effects"-the condition of having judges on a three-judge panel where the presence, or expected voting behavior, of one judge may affect the voting behavior of other judges, and vice versa. The theories draw upon a number of disciplines and approaches-including political science, psychology, and the economics of information. With some variation, the common phenomenon the theories attempt to explain is the ability of one judge, usually in the political minority, to influence or change the expected vote of the other two judges in the panel majority. In other words, why would a two-judge panel majority (e.g., a panel majority made up of two Democrat appointees or two Republican appointees) behave any differently than a threejudge panel majority (e.g., a panel made up of three Democrat appointees or three Republican appointees). In either case, the political majority has the power to control the case outcome. The psychological explanation rests on group cohesion theory where a unified group of judges (that is, three judges with the same political-ideological make-up) is more likely to make an ideologically extreme, unchecked decision than if the group had more ideological balance (that is, an ideological minority member on the panel). 4 The information economics theory stresses the incentives of a minority member to engage in costly efforts to find more factual information on the case and its policy implications, and to share that information with the other members of the panel, who will then moderate their more extreme positions. 5 One political science approach focuses on the ability of a minority member, who is aligned with the circuit en banc or the Supreme Court, to act as the higher court's agent and threaten exposure through a possible dissent of any decision by a panel majority that runs counter to the higher court's ideological preferences. 6 These theoretical approaches are not necessarily inconsistent with each other and all could be at work in any given case. The key to each approach is the diversity, or lack of it, on the appellate panel.
For the most part, these various panel effects theories are neither dependent in any manner on the presence of legal doctrine nor the form of that doctrine (rules or standards). They rely, instead, on other political, social, and informational factors. Perhaps overstated, but to the point, Cox and Miles observe the following:
Studies of judicial decisionmaking typically link judicial ideology to ultimate case outcomes without tracing the impact of ideology through the analytical framework of the applicable legal doctrine. For political scientists who adhere to the more extreme versions of the attitudinal model, the inattention to law is unsurprising. They believe that the pursuit of judicial policy preferences fully explains judicial behavior; legal variables are irrelevant. But for legal academics, empirical evidence about the relationship between doctrinal structure and ideology should have paramount importance. 7 The main exception to this criticism, at least with respect to studies of judicial panel effects, is Whistleblowing Theory ("WT"), which identifies legal doctrine as a central element affecting how judges engage each other on ideologically mixed or unified judicial panels. 8 WT posits that ideological minority judges in mixed panels can threaten to expose "disobedience" of legal doctrine by the majority (and the minority member is incentivized to play this guardian role when the doctrine supports her desired policy outcome) and thus prevent extreme, doctrinally unsupportable, outcomes by the panel majority. By contrast, when the panel lacks political diversity (unified panel), the three like-minded judges are less inclined to feel any doctrinal constraints in pursuit of their preferred policy outcomes, as the risk of negative exposure to higher courts, other judges, the legal and academic community, and the public is lower than when a panel member with an ideologically opposed position is present and willing to dissent. The key determinants of the WT model, with respect to moderation or compromise among the panelists, are the diversity of the panel and the legal doctrine in place-that is, whether the substance of the legal doctrine favors the minority or majority members when faithfully applied. The hierarchical principal-agent explanation of panel effects (that is, high court disciplinary control over wayward panels) can be thought of as one version of WT. In that approach, the threat of a minority judge who can signal doctrinal disobedience to a higher reviewing court moderates that panel majority. Yet another version of WT could be based on deliberative conditions among the judgesthat is, a minority judge may be able to convince the other judges to follow the applicable legal doctrine by argument and collegial forces (rather than threat of higher court exposure). In either version of WT, panel diversity and the direction/substance of legal doctrine (to the extent that it correlates with ideological preferences) work in combination to produce an outcome.
In the context of administrative law, the judicial whistleblowing influence can be empirically observed in the behavior of three-judge circuit panels reviewing agency statutory interpretation. In 1998, Cross and Tiller examined 170 cases in which the D.C. Circuit reviewed agency interpretations of regulatory statutes. 9 They examined whether partisan-aligned panels (that is, three Republican or three Democrat appointees sitting on the three-judge panel together) and partisan-mixed federal court panels (two Democrat and one Republican appointees, or two Republican and one Democrat appointees) were more likely to apply, in an unbiased and consistent manner, the Chevron doctrine (a doctrine the substance of which counsels strong deference towards agency interpretations of statutes) based on whether the agency's policy matched the panel majority's ideological preferences (that is, ideologies aligned with the partisanship of the judges' appointing president). In other words, would panels dominated by Republican (Democrat) appointees be more likely to obey the Chevron doctrine's push towards deference when the agency likewise produced Republican-friendly (Democrat-friendly) regulatory outcomes? Consistent with theory, they found that when the judges were partisan-aligned, the panel's willingness to apply Chevron deference was high when the agency policy matched the assumed policy preferences of the judicial panel and low when the agency policy did not match the assumed policy preferences of the panel majority. They called this selective application of legal doctrine based on partisan-ideological panel matchup of doctrine to case outcome as doctrinal disobedience. With respect to partisan-mixed panels, Cross and Tiller found, as expected, that there remained a high level of Chevron deference when the agency's policy outcome was in line with that of the panel majority's partisan preferences (that is, the Chevron deference would produce the outcome preferred by the two-judge partisan majority). However, when the partisan-mixed 9. See id. at 2168 (introducing this figure).
panel's preferences did not match the agency outcome (that is, Chevron deference would not produce the outcome preferred by the panel majority), there was more Chevron deference than when a three-judge partisan aligned panel was in same position. Put differently, the presence of a minority panel member increased adherence to doctrinal precedent (Chevron deference) when the doctrine was not politically favorable to the panel partisan-majority. Cross and Tiller concluded that the partisan twojudge majority would be sensitive to the minority panel member's incentive to act as a "whistleblower" should the partisan majority go against doctrinal demands, and thus the majority was more inclined to follow the legal doctrine in place-a victory for legal doctrine. The figure below illustrates the result. WT is not inconsistent with the other theories of panel effects. The other theories occasionally suggest that the whistleblowing phenomenon may be part of the moderation observed in their studies. 11 Nonetheless, WT poses some challenges to the other theories of panel effects in the sense that WT suggests that there should be controls for (1) legal doctrine, and (2) whether the legal doctrine works in favor or against the minority member in a given case context. Not controlling for these effects may result in empirical panel effects studies that overstate, or understate, the amount of moderation attributable to the group cohesion, information costs, or political-hierarchical forces upon mixed panels. Indeed, if the ability of a minority member to force the other members to compromise (and thus moderate their decisionmaking) is driven in part by whether the minority member has a strong doctrinal position (that is, the honest/credible application of doctrine suggests the outcome preferred by the minority member should obtain), then such a condition may act as a trigger for moderation observed under the other theories. The doctrinally based whistleblowing approach has been further refined by Cox and Miles who look at the effect of the form of doctrine (rule or standard) on the interaction of judges on a panel. 12 They consider the Supreme Court's sequential two-part doctrine (rules-plus-standard) in Thornburg v. Gingles 13 for evaluating claims brought under Section 2 of the Voting Rights Act and use that structure to test relationships among rules, standards, and ideological differences between judges. The first stage of the Gingles doctrine is more rigidly rule-like and the second stage involves a softer totality of the circumstances standard. 14 Cox and Miles found empirical evidence that ideological divisions in judicial voting patterns were more pronounced in the standard-like second stage of Gingles than in the evaluation of the more rule-like factors in part one of the test. From this they concluded that panel effects were dependent in part on the form of legal doctrine: ideological extremism was more pronounced in the second stage (standard) than in the first (rule) when the panel was diverse (politically mixed).
While Cox and Miles offer a natural extension to WT, they do not advance it as such, perhaps because they attribute their effects strictly to the form of the doctrine (rules, on their own, constrain more than standards) rather than the empowerment of the minority member to reign in the majority in the presence of a rule (whistleblowing effect). Moreover, their study is somewhat compromised by the fact that they were studying the two doctrinal forms in the context of one sequential two-part doctrine (rule in first part, standard in second part) such that moving to the standard part of the doctrine was dependent on meeting the conditions in the first, rule-like, part of the doctrine, thus creating endogeneity concerns. In any event, along with the doctrinal focus of WT, Cox and Miles' identification of doctrinal form as an essential feature of panel effects brings one of the essential debates of law-rules versus standards-into sharp focus and reintroduces important legal factors, nearly extinct in studies of panel effects, back into their natural habitat of judicial decisionmaking.
III. PANEL EFFECTS AND DOCTRINAL FORM: THE ROLE OF RULES VERSUS STANDARDS
The characteristics of rules and standards have been fully explored in the legal literature. 15 The key difference between rules and standards is 13. 478 U.S. 30, 79 (1986). 14. The Gingles framework for determining if vote dilution had occurred under the Voting Right Act included three rule-like preconditions for liability in part one: it required plaintiffs to prove (1) that the minority group is sufficiently large and geographically compact; (2) that the minority group is politically cohesive; and (3) that white voters vote as a bloc and thereby typically defeat minority-preferred candidates. Part one was necessary but not sufficient. If part one was met, then the court would need to engage in a multifactor balancing inquiry focusing on factors set out in a the relative discretion they afford to the decisionmaker. It is the form of the doctrine that determines the extent of discretion available to a lower court. The signature feature of a rule, in contrast to a standard, is the high level of constraint it places on the decisionmaker. 16 This practical distinction between rules and standards is evident, for example, in antitrust law. In that field, courts have doctrinally defined certain actions as per se violations of the law and, thus, establish a rule-like principle of their illegality. Other actions, by contrast, are judged by the more standard-like "rule of reason"-these actions may be illegal or not, depending upon the circumstances and how the court weighs them in an individual case. 17 While a pure standard allows a court "to take into account all relevant factors or the totality of circumstances," 18 many other formulations of standards are possible. For example, a classic doctrinal standard in law is the "balancing test" under which a court considers the equities between the parties before deciding the outcome. 19 Another common standard is the multi-factorial test, under which a lower court considers a series of factors as relevant to the decision's outcome but has no particular direction as to how those factors are to be weighed. The Skidmore standard of administrative law, 20 discussed more below, relies on multiple factors and is thus a good example of this type of multi-factorial standard.
In addition to its substantive formulation, the form of legal doctrine can be thought of as a managerial choice for higher courts to consider in controlling the discretion of lower courts as well as a tool for managing disputes among judges on a panel. Indeed, the ex-ante choice between rule and standard is often the essential feature of such managerial control. 21 A high court overseeing a lower court comprised of many "unfaithful" agents (that is, lower court judges with political ideologies or legal preferences that differ from the higher court and who cannot be trusted to advance the higher court's preferences when there is ambiguity in law and facts) may be better served with issuing a doctrine as a rule as opposed to a standard, thereby giving less discretion to the lower courts in the substantive choices available to them, and increasing the ease with which the higher court can monitor noncompliance. The power of the higher court to monitor may be dependent in part on the presence of a least one member on the lower court panel who may act as a whistleblower if the majority disobeys the rule. The power of the minority member would be greatly weakened if the doctrine were a standard, as clear disobedience to the doctrine by the majority would be more difficult for the minority member to claim relative to a doctrinal rule. By contrast, a high court overseeing a lower court comprised mostly of faithful agents (that is, lower court judges with political ideologies or legal preferences that align with the high court and who can be trusted to advance the higher court's preferences when there is ambiguity in law and facts) may be best served by a standard, thereby allowing lower court judges the opportunity to fine tune the application of law to generate outcomes most desired and shared by the lower court and higher court.
Within a panel of judges, the power of doctrinal form to manage disputes plays out most clearly when the panel members are diverse. When multi-member panels are nondiverse-that is, politically unified with members who all share the same ideological or legal preferences-the presence of a controlling doctrinal rule whose application would produce an outcome at odds with the majority's preferences could be easily overlooked or discounted by the panel without fear that a fellow judge on the panel with opposing preferences will invest in exposing the majority's disobedience of the rule (impacting reputation costs or creating reversal risks for the majority members), or that the majority would need to undertake considerable costs to tailor their opinion around a dissent (draining resources and weakening precedential value). When the panel is diverse, the majority is more inclined to follow the dictates of a rule if such is the doctrinal regime in place. This is not a problem when the rule aligns with the majority's outcome preferences because the panel majority achieves its desired outcome. When the rule aligns with the minority member's preferences, the doctrine is in conflict with the majority's outcome preferences. While the panel majority may wish to ignore the doctrine, they cannot-the minority member will convince them to follow doctrine, perhaps through the threat of dissent. Indeed, the minority judge poses a threat to expose the majority's contempt for the law and reduces the likelihood that the majority would take such an action.
Figures 2 and 3 below illustrate the expected behavior of panel judges under conditions of rules and standards, respectively. The rules/standards distinction has implications for other theories of panel effects. From the information economics approach, one could conjecture that a minority member would be more empowered by standards than rules because standards would call for a broader range of information from which a minority panel member could convince the majoritybasically more opportunity for persuasion through effort. This prediction is opposite of the WT prediction which suggests that a standard would work in favor of the panel majority who would see little restraint from the doctrine. Group cohesion theory, on the other hand, would likely make no prediction about the effects of doctrinal form-either force (information management or whistleblowing) could be at work, or doctrine could be irrelevant.
IV. ADMINISTRATIVE LAW DOCTRINES AND PANEL EFFECTS
The set of doctrines governing judicial review of agency legal interpretations offers an excellent opportunity to study panel effects theories and the influence of the form of legal doctrine in an important, and often politicized, area of judicial practice.
A. RULES AND STANDARDS IN ADMINISTRATIVE LAW
Over the last half-century, the set of administrative law doctrines endorsed by the Supreme Court has, to one degree or another, varied between a more standard-based approach and a more rule-based approach. These doctrines, each emanating from the Supreme Court, have dominated much of the administrative law literature. While legal academics have debated at length the merits, requirements, and parameters of these doctrines, they are well understood from a legal perspective for their structural forms and implications for judicial review of agency behavior. The doctrines have been routinely, if not consistently, applied by threejudge panels of the circuit courts of appeals to thousands of cases involving dozens of federal administrative agencies and hundreds of statutes.
Although the courts apply several different doctrines to evaluate agency interpretations of statutes, 22 for most of the last half-century, two doctrines have been particularly prominent. The first, chronologically at least, is most readily associated with the 1944 case Skidmore v. Swift & Co. 23 The second, and more prominent, derives from the 1984 case Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc. 24 Both Skidmore and Chevron represent "standards of judicial review," articulating the frame of mind that judges must assume in approaching agency interpretations of statutory language rather than dictating substantive outcomes. 25 Nevertheless, while the Chevron doctrine possesses some standard-like elements, it is substantially more rule-like than Skidmore, which presents all the features of a classic standard. 26 Closely associated with these frames of rules and standards is the level of deference a court should give an agency's interpretation of a statute. The more standardlike doctrine encourages less deference to the agency ("weak deference"), while the more rule-like doctrine encourages comparatively substantial deference to the agency's interpretation ("strong deference").
In Skidmore, the Supreme Court considered an interpretation of the Fair Labor Standards Act advanced by the Administrator of the Department of Labor's Wage and Hour Division. 27 Recognizing that the Administrator's experience administering that statute gave him a certain tice Scalia as "th'ol' 'totality of the circumstances' test," 34 the Skidmore standard calls upon reviewing courts to give agency statutory interpretations more or less "weight" based on the presence or absence of all of these various factors. 35 Skidmore does not, however, give an administrative interpretation the power to "control" a court's ultimate decision. 36 Instead, where Skidmore applies, courts rather than agencies remain the primary interpreters of statutory language. Hence, scholars often describe Skidmore as prescribing "weak deference." 37 Note that Skidmore's weak deference standard can only apply if the reviewing court has determined that the statutory language is unclear and susceptible to more than one interpretation. If the court panel believes that the statute is clear on its face, then the court will go ahead with that interpretation and give no deference to an alternative agency definition. Therefore, Skidmore is really a two-step doctrine where the more "standard-like" application comes in Step Two, after the court has decided implicitly, if not explicitly, that the statute in question is ambiguous. 38 The Chevron doctrine, by comparison, is substantially less fluid and more formalistic in its approach to judicial review. Like Skidmore, it has two steps for ordering judicial review of agency legal interpretations, although the second step takes a more rule-like formulation than Skidmore: In Chevron, the court asks (1) whether the statute in question clearly and unambiguously resolves the interpretive question; and if not, then (2) whether the agency's interpretation of the statute is a permissible one. 39 In contrast to the weak deference of Skidmore, Chevron represents "strong" or "controlling," more rule-like deference. 40 If a reviewing court decides that a statute is susceptible of more than one permissible interpretation, then so long as the agency's choice falls within that range of options, the court must defer even if the judges would prefer a different alternative. According to one study of the federal courts of appeals that broke down Chevron outcomes between the two steps, once judges determined the statutes to be ambiguous, they deferred to the agency's interpretation in 89% of cases-evidence of the rule-like deference that Chevron commands. 41 The seeming rigidity of Chevron's two steps disguises the potential malleability of the doctrine. 42 Legal scholars have argued for years over the precise inquiry required by each step. 43 Some judges are quite prepared to find ambiguity at Chevron Step One in all but the most straightforward statutes, 44 while other judges are more inclined toward a robust inquiry into congressional intent using all available tools of statutory construction. 45 In some instances, the Supreme Court has seemed to cast Chevron
Step One as a purely textualist inquiry. 46 In other cases, the Court has relied heavily on legislative history in the course of Step One analysis. 47 The circuit courts of appeals are divided over whether legislative history may be considered at all in evaluating statutory clarity at Chevron Step One. 48 Courts and scholars similarly disagree over whether the inquiry at Chevron
Step Two ought to be limited to the substantive permissibility of the agency's interpretation 49 Notwithstanding these disagreements, Chevron's two steps and its mandate that courts defer to permissible agency interpretations of ambiguous statutes is at least more outcome determinative and mechanical in application than Skidmore's fuzzier multi-factor approach. The mandatory nature of Chevron Step Two in many cases may influence courts to narrow the scope of their inquiry at Chevron Step One, 51 although courts in other cases may push the envelope of statutory clarity at Chevron Step One in order to avoid deferring at Chevron Step Two. 52 Furthermore, as Thomas Merrill has observed, Chevron "narrows significantly the range of factors that courts may consult" in evaluating agency legal interpretations. 53 Until 1984 and the Court's decision in Chevron, courts generally employed the multifactor standard now most closely associated with Skidmore in reviewing most agency legal interpretations. 54 The Supreme Court counseled a stronger, more controlling deference where Congress specifically granted agencies the authority to adopt binding rules and regulations elaborating a particular statutory requirement 55 or in cases implicating an agency's interpretation of its own regulations. 56 Nevertheless, most agency actions occurred under conditions warranting only the lesser Skidmore standard-like review. 57 The Court's Chevron decision in 1984 expanded the scope of the controlling deference mandate to a substantially broader collection of agency actions. 58 Although the courts' application of Skidmore factors never entirely died away, 59 the Chevron doctrine gained such prominence that some questioned Skidmore's continuing vitality as a standard of review. 60 In 
. soning, its consistency with earlier and the question for the court is whether the later pronouncements, and all those fac-agency's answer is based on a permissitors which give it power to persuade, if
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B. THE AMBIGUITY-DEFERENCE MODEL
We now bring the features of the rule-standard continuum of judicial review of agency interpretation of statutes to the analysis of panel effects. To do this, we consider the dynamics within a judicial panel faced with review of an agency's interpretation of a statute. The key questions for the panel are (1) is the statute ambiguous, and (2) should the court defer to the agency's interpretation (based on the exogenous rule or standard in place at the time). The "ambiguity-deference" questions are endogenous and need to be further unbundled. We begin with a few key assumptions and characterizations of the panel dynamics. They are summarized as follows:
• Most regulatory statutes interpreted by agencies and challenged in the courts are subject to claims (and judicial arguments) of "ambiguity." • Ambiguity (dispute over meaning or lack of meaning) for the panel decreases when judges are ideologically similar (3-0 political lineup); ambiguity increases when judicial panels are diverse (2-1 political line up).
• Dissenting views about ambiguity of statute is a management problem within the panel-that is, the panel majority does not want a dissent on the ambiguity issue.
• Default doctrinal mechanism (set up in advance by the Supreme Court and embedded in the doctrinal precedent) helps to solve ambiguity-dissent problem: 65 When there is split panel (ambiguity in statute): ○Skidmore standard: panel majority decides meaning in Step Two; ○Chevron rule: status quo (agency interpretation) decides meaning in
Step Two. The first assumption, that most challenged statutory interpretations by agencies are subject to the claim (and judge argument) that the statute is ambiguous, is easily supported. That most words are generally subject to multiple meanings reveals itself in various areas of law requiring the interpretation of legal texts, such as contract law and administrative law. In contract law, for example, courts routinely wrestle with the decision of whether to allow extrinsic evidence (evidence outside the written words of a contract) to prove that a term in a contract, seemingly plain on its face, is actually ambiguous and subject to the varied meaning that each of the parties advance. 66 The often-cited concern is that once extrinsic evidence is allowed to be admitted for consideration, almost any word in a contract can appear ambiguous. In administrative law, and statutory interpretation cases more generally, a fairly elaborate set of "tools of statutory interpretation"-including legislative history, statutory purpose, and canons of statutory construction-have developed to aid judges in dis-65. To be sure, the doctrinal regime in place is not exogenous to the broader decisionmaking structure within a judicial hierarchy. As described earlier, the Supreme Court likely has set out its choice of governing rules and standards in advance in anticipation of how panels will engage over large numbers of cases. Nonetheless, the doctrinal choice generally is not in play for any given panel decision-it is static. Of course, this does not mean the panel will obey it.
66. cerning meaning from statutory text. But, as with the use of extrinsic evidence for contract interpretation, these tools of statutory interpretation also may be used to create ambiguity out of what otherwise appears to be plain meaning. 67 Relatedly, and our second assumption, the likelihood that the panel will consider the statute to be ambiguous increases with the diversity of membership on the panel. Contextual understanding of words increases with diversity of experiences among individuals. The more similar the panel (that is, for our model when the panel members all share the same political-ideological background-three Democrat or three Republican appointees together on a panel), the less disagreement the members will have over the meaning of the statutory text. The more diverse the panel (two Democrats and one Republican, or two Republicans and one Democrat), the more likely that one judge will find the meaning of a statutory term or phrase to be different than another judge on the panel. Add to this that there are ideological incentives for the minority member on the panel to threaten to dissent about the ambiguity dimension ( Step One in both Skidmore and Chevron), thus challenging the panel majority's desire to set a particular meaning for the statute in the first step with a conclusion that the statute's meaning is plain. Put differently, the credibility of the panel majority's conclusion in Step One that the statute has a definite singular meaning and is not ambiguous is put at risk when there is one judge of the three who disagrees about that conclusion (as almost by definition a statutory term is ambiguous when even judges cannot agree about the meaning). Consequently, a minority-minded judge has significant power to push the question to Step Two, especially if Step Two analysis would increase the chances of a case outcome preferred by that judge.
For a panel of like-minded judges (as with those sharing the same partisan leanings), the ambiguity question of Skidmore/Chevron Step One is typically not a problem, as they share contextual understandings and preference goals. For partisan-split panels, the problem is acute. As statutory language (and the agency's interpretation, or the panel majority's interpretation, of that language) can easily be challenged, and as minority judges have incentives to challenge such language, a management dilemma for the panel is posed. Voting unity among the panel members strengthens precedent value because other judges in future cases, or upon review of the present case, will view the decision as less assailable than one where there is a fracture among the judges represented by a dissent. Dissent, especially if followed by a higher court reversal, threatens the reputation of the other judges and perhaps their promotion prospects. Moreover, judges prefer collegiality (in the form of panel voting unanimity) over dissents as it avoids tit-for-tat decisionmaking and poor relations among colleagues. 68 Given the ambiguity-deference problem of Step One, Skidmore and Chevron present two different Step Two mechanisms to solve the managerial dilemma within the panel when the panel is ideologically diverse. Skidmore uses a standard (multi-factorial test), which essentially allows the majority to control the statutory meaning in Step Two (either by deferring to the agency or not, considering the list of unweighted factors). By contrast, Chevron creates a strong rule-like presumption that the court defers to the agency interpretation (based on whether the agency's interpretation was "permissible"-that is, a plausible, even if not the best, reading of the statute). Chevron empowers the minority member with the ability to more easily force the majority to accept the agency's interpretation (in Step One, forcing a finding of ambiguity, and in Step Two forcing "obedience" to the Chevron rule's presumption of deference).
Note that the form of doctrine is most important for diverse panels (ideologically "split-panels"). The managerial dilemma is not a problem (or is much less of a problem) when the panel is ideologically unifiedthey more likely share a common understanding of statutory meaning and policy preferences generally, thereby greatly reducing threat of dissent. Table 2 below maps out the expected outcomes of cases under the Skidmore (standard) and Chevron (rule) doctrines. As illustrated by the table, partisan-unified panels under either doctrinal form (Skidmore standard or Chevron rule) essentially behave the same in terms of deference to agency interpretations. When deference serves the policy preferences of the panel as a whole, they defer (either through Step One or Step Two conclusions). These decisions go unchallenged because they accord well with the doctrine in place and there are no likely dissenters (as the panel lacks diversity and ideological conflict). If deference does not serve the ideological purposes of the panel, they defer much less to the agency. Under the Skidmore standard regime, this is done through either Step One or Step Two conclusions (Step One: "Statute is clear and the agency got it wrong"; Step Two: "Statute is am- biguous; agency deserves no deference based on multi-factors; policy invalid."). Under the Chevron rule, the nondeference must generally be resolved at Step One ("Statute is clear; agency misinterpreted statute) rather than Step Two (which counsels deference to any permissible reading). Again, in a partisan-unified panel there is no likely dissenter to challenge any Step One conclusions regarding ambiguity of statute, so for such a panel there is little distinction between Skidmore and Chevron analysis as that panel dictates the meaning of the statute.
The dynamics change when the panel is an ideologically partisan-split panel. If the policy of the agency matches with the panel majority, then the panel will defer to the agency, although even more likely under Step Two analysis than Step One. The potential for dissent with a Step One conclusion ("statute is clear") is more problematic than for Step Two, where Skidmore has a flexible standard allowing for deference and Chevron counsels deference in a rule-like manner.
Step Two deference would appear to stay within the doctrinal boundaries with ease. If the policy of the agency does not match the panel majority, then we would expect to see differences between the standard and rule regimes in terms of case outcome. Under the Skidmore standard, we would not expect the court to defer to the agency, instead finding in the multi-factor test of Step Two that the agency's decision is not entitled to deference. This is not a monumental task given the variety of factors the panel may consider to reach that conclusion. By contrast, under the Chevron rule the panel would have a more difficult task to oppose deference. If the panel chose to override the agency in Step One ("statute is not ambiguous and it means what we say it means, not what the agency says it means"), the minority panel member could easily make a credible dissent based on ambiguity, thus causing a problem for the panel majority's credibility; if the panel admits ambiguity in Step One and attempted Step Two nondeference, the minority would then stress that the strong deference presumption of the Chevron rule is being ignored, thus raising the concern for the higher court that doctrine may have been ignored. These risks push the panel majority to accept the agency's policy, more often than it would wish. This last scenario is the whistleblowing effect and represents the differential impact of the Skidmore and Chevron doctrines.
In sum, the main panel effects difference in having a standard versus a rule as the guiding doctrinal regime occurs when the panel is diverse, when agency policy does not match the panel majority's policy preferences, and when the doctrinal rule works in favor of the minority member's preferences. In this situation the panel majority is less able to pursue its policy preferences when a rule (Chevron) is in place than when a standard (Skidmore) is in place. Another way to state it is that adherence to doctrine is more likely to take place when (1) panels are diverse and (2) rules, rather than standards, are in place.
V. THE EMPIRICS
Having above laid out a basic theory of doctrinal form, panel effects, and obedience to legal doctrine, we now explore the subject with a preliminary empirical analysis of both the Skidmore and Chevron doctrines. The broad empirical questions are whether doctrine matters in judicial review of agency statutory interpretation (in particular, whether the form of a doctrine matters as it is represented in a standard-like Skidmore form or a more rule-like Chevron form) and under what political conditions on the court (panel partisan composition) do these doctrines matter. Given the limited tools available to collect and analyze the nuanced meaning of legal doctrines, our analysis is exploratory and preliminary. Nonetheless, we find results from our study that invite further theoretical and empirical analyses.
A. DESIGN
Our dataset consists of all federal court of appeals opinions published ten years before and after the Chevron decision (between June 25, 1974 and June 25, 1994) that were included under the Westlaw headnote for executive statutory construction (361k219). 69 , 70 This resulted in a sample consisting of 1,176 cases, 478 from the Skidmore (pre-Chevron) era and 698 from the Chevron era. We excluded a number of observations as ineligible because a federal agency was neither a party nor participant in the case. Additionally, decisions from emergency appellate panels were removed. We also determined that a number of cases were too complicated to include on the basis that there was inter-agency conflict regarding authority to interpret the statute. En banc panels were also excluded. Fi-69. Due to the complexity of the questions before us and the unique nature of aspects of the project, we undertook a pilot study to assess sample size for and the feasibility of a larger project. First, we identified the population of cases in which a federal agency participated and that involved a challenge to the federal agency's interpretation of a statute. To do so, we used the Westlaw headnote for executive statutory construction (361k219) to find candidate cases. Within the headnote, we specifically sampled federal appellate court cases decided between December 4, 1944 and August 9, 2011. We took a stratified random sample of 400 observations divided equally among three eras: before Chevron (December 4, 1944 to June 24, 1984); after Chevron but before Mead (June 25, 1984 to June 17, 2001); and after Mead (June 18, 2001 to August 9, 2011). Sampling weights were used in the analyses to correct for any bias that this stratification could cause. After identifying eligible observations in line with the study reported in this article, we were left with 251 observations.
By including the Mead era as a distinct era in our sampling scheme, we were able to consider the robustness of our results in light of any potential confounding effect caused by the decision. Ultimately, we concluded that the Mead era was predominantly an extension of the Chevron period with few cases falling into the Mead-Skidmore type. Thus, we believe that our findings in this article are helpful in thinking about the influence of Chevron even in the Mead era.
70. We took advantage of the Westlaw headnote to identify cases involving statutory interpretation rather than relying on case citations due to issues regarding endogeneity: panels could behave strategically as to citing Skidmore, Chevron, etc. See Cass R. Sunstein, Chevron Step Zero, 92 VA. L. REV. 187, 191 (2006) . Based on the feedback regarding the pilot, we decided to narrow the range of years from which we sampled in order to reduce the potential for omitted variable bias.
nally, cases where the agency's interpretation lacked an identifiable ideological direction were dropped. Ultimately, we were left with 929 observations, 370 from the Skidmore period and 559 from the Chevron period. 71 For each observation, we included the basic identifying information for the case: name, citation, decision date, and circuit. Our outcome variable is binary and captures whether the panel ruled in favor of the agency's interpretation (deference). Qualitative textual analysis was used to code this variable. We also collected the name of each panel judge member from the decisions. Using the Biographical Directory of Federal Judges, 72 we were able to identify the party of the appointing president for each panel member. Based on this information, we were able to code the political ideology of the panel majority and whether the panel was partisanunified (all Democrat or Republican appointees) or partisan-split (two Republican and one Democrat appointees, or one Democrat and two Republican appointees). The partisan composition of the observations broke down with 368 panels with a Democrat appointed majority and 561 panels with a Republican appointed majority.
For challengers, we captured the challenging party type and the ideological direction of the challenging party. The ideological direction of the agency's position (conservative or liberal) was coded in terms of the challenging party: where a challenging party is liberal, the agency's position is coded as conservative (and vice versa). The variable for policy convergence-that is, whether the agency's policy and the panel majority's policy preferences align-was created by comparing the party of the appointing president for the panel majority to the ideological direction of the agency's position. The coding conventions used to determine the ideological direction of the challenging party can be found in the Appendix.
Considering Whistleblower Theory in terms of rules and standards requires a complex analysis among the role of policy convergence between the agency and the court panel majority ("Convergence/Non-Convergence"), the make-up of the panel ("Unified/Split Panel Partisanship"), and the legal regime ("Skidmore Standard/Chevron Rule") in which the case occurs: in short, it requires a triple interaction. Estimating such an interaction is quite data intensive. We also included controls for partisan control of the circuit (and, thus, en banc panel) and whether a dissent accompanied the opinion. 
B. RESULTS
The results of the logistic regressions are as follows: For each set of predicted probabilities, we held the control variables constant at their mode: the probabilities are calculated assuming a panel in a Republican circuit in which no dissent was filed. C. DISCUSSION
The detailed nature of the theory dictates a statistical model including a triple interaction and thus many different configurations upon which to bring data to bear. Furthermore, this study indicates that the behavioral patterns of the panels vary by the partisan orientation of the panel majority, indicating that analysis of the panels must be split into two separate regressions-one for each type of panel majority, Republican and Democrat. 74 Thus, in an ideal world without data availability and resource constraints we would bring quite a bit more varied data to bear on this problem. Unfortunately, we face limitations in available data and data collection, and our study is under-powered accordingly. 75 , 76 We do consider the suggestive patterns in the data that we believe help advance the conversation regarding panel effects and doctrinal form, and we suggest future avenues of inquiry. First, the point estimates for the rate of deference in instances where the agency position is ideologically opposed to the panel majority are lower in the Chevron era than in the pre-Chevron era in all instances. For example, in the Skidmore era, unified majority Democrat panels deferred 58% of the time, while in the Chevron era this rate fell to 38%. As Figures 3-7 illustrate, this pattern holds whether the panel is majority Democrat or Republican and split or unified. This is the opposite of what we would anticipate given the fact that Chevron is generally understood to require more deference. Selection bias likely influences the level of observed deference before and after Chevron: likely changes in the legal environment caused by the 74. We set the number of observations for the data collection based on the results of the pilot study we conducted. The pilot indicated that there were not differences in the way that Democrat majority and Republican majority panels behaved. This is not true of the data we collected for the full study.
75. Unfortunately, there is no way of defining the population of published cases that will ensure that we have sufficient observations to calculate the effect.
76. Based on cross-tabulations of the data, we also found that the patterns in appeals arising from agency adjudication generally followed the patterns that we would anticipate but that appeals from rule-making did not. Unfortunately, we have insufficient data to run multivariate models on the data separating these types of appeals. [Vol. 71
Chevron opinion could change what cases are appealed by litigants, lower court (where applicable) behavior, and agency behavior, in addition to behavior at the court of appeals. 77 Specifically, agencies, litigants, and lower court judges very likely altered their behavior based on the Chevron decision to reflect the new, more deferential environment. 78 For example, litigants seeking to overturn agency decisions would be less likely to pursue appeals after Chevron than before because the likelihood of success was diminished after the decision. 79 Thus, the types of cases appealed before and after Chevron may vary in important ways that create the appearance that less deference is occurring even where the courts are more deferential. We do not, however, know of any obvious form of litigant selection that would cause us to overstate the whistleblower effect. Additionally, to the extent that reviewing courts rely on whistleblowers to signal non-compliance after Chevron, 80 it may be that unified, non-convergent panels have learned that they can rule with relative impunity.
One of the most striking aspects of the results is the fact that Democrat majority and Republican majority panels appear to behave in very different ways. Figure 8 helps illustrate the differences. In panels where at least two members were appointed by a Democratic president, the influence of ideology generally follows the anticipated pattern. Where a panel is ideologically aligned with an administrative action, the panel is more likely to find in favor of the agency. This effect appears to be more pronounced in the Chevron era. The same pattern does not hold for panels where two members were appointed by a Republican president. In those instances, ideological alignment overall seems to have little to no influence. One potential cause of differences among the types of panels is selection bias. Over 75% of the Republican panels in the data occurred in Republican-dominated circuits. Thus, liberal litigants facing the prospect of appealing a case involving an administrative agency action in these circuits would know that they were likely to confront an unfriendly panel and no promising avenue of appeal (en banc panel or Supreme Court). Thus, they would be unlikely to appeal. Instead, liberal litigants would only appeal unusual cases. Liberal litigants in Democrat dominated circuits, on the other hand, would be more likely to appeal because a decision at the court of appeals level is almost always the court of last resort. 81 The effect of the presence of a potential whistleblower before and after Chevron, represented in Figure 9 , also appears to vary based on the partisan make-up of the panel. For majority Democrat panels, the presence of a whistleblower increased deference to agencies not aligned with the panel majority in both eras. For example, in cases where the panel is sitting in a Republican circuit and there is no dissent, the increase in the Chevron era is 16% compared to 11% in the pre-Chevron era. The presence of a Democrat on a Republican panel, on the other hand, is associated with a 13% decrease in outcomes in favor of an ideologically opposed administrative agency in both eras. The differences between Democratic and Republican panels could be explained by a number of factors related to external and internal panel effects. The patterns may lend themselves to a more ideological explanation that is related to external panel effects. The asymmetric nature of the patterns is in large part in keeping with some prior findings. 82 Kastellec found evidence that the presence of a potential whistleblower (counterjudge) has an asymmetric effect across Democrat and Republican majority panels. 83 He attributes this effect to external panel effects due to the hierarchical nature of the federal judiciary. 84 Specifically, he believes that Republican control of the Supreme Court, with some influence from the partisan make-up of the respective circuit courts, accounts for evidence of a whistleblower effect for Republicans sitting with two Democrats. Kastellec found evidence that ideological voting was a more recent phenomenon and more pronounced among Democrat majority panels. 85 These patterns, however, may also arise from differences in doctrinal approaches. In both the Skidmore and Chevron eras, a chief concern of the panel is the meaning of the statute. Statutory interpretation is an area of great controversy as to the proper ways of interpreting and understanding meaning. One explanation of outcomes in administrative cases is that modes of statutory interpretation, rather than ideology, account for differences. 86 Kerr refers to at least one strain of this approach as the interpretative model:
The interpretive model predicts that deference in individual cases depends upon a judge's approach to statutory interpretation-in particular, the likelihood that text will be considered ambiguous at Chevron's Step One. In contrast to the contextual and political models, the interpretive model accepts that judges will attempt to apply the two-step test objectively. Nonetheless, the doctrine is considered inherently unstable because individual judges will defer more or less often depending upon how readily they perceive ambiguity in statutory text. 87 Scholars have disagreed as to the relationship between interpretation modes and deference: some assert that textualists will defer less, while others believe textualists will defer more. 88 Additionally, it is unclear how these approaches map onto panel effects: existing studies provide mixed results at best that partisanship correlates with interpretative approaches and that interpretative approaches map neatly onto outcomes. 89 In order to consider the possibility that doctrinal differences are driving the results, we would need to analyze the interpretative approach set forth in the opinions. This is a possible avenue for further research.
Additionally, the results as to Republican majority panels are perplexing. They imply that the introduction of a Democrat to a Republican majority panel would decrease the chances that the panel would uphold an agency's liberal action. We are aware of no theory of internal or external panel effects that would explain this effect. Of course, these, along with the other estimates, are merely suggestive and are not statistically significant results. Additional data could easily obliterate such differences.
Another potential issue is that judges may have always been ideological, but the extent to which partisanship is correlated with such positions has changed. In other words, it may be that our ways of coding liberal and conservative issues is primarily defined by current understandings of those terms. Thus, measures built on these understandings may be in some ways time-bound. 90 Kastellec implicitly discusses this possibility in terms of polarization, but it is not limited to polarization. 91 This is another possible avenue for future research in this area.
VI. CONCLUSIONS
This article makes important theoretical contributions and highlights areas for further inquiry. Building on several literatures and important pieces, we consider how the effect of panel diversity is influenced by the legal context in terms of the form of the legal doctrine considered. This inquiry avoids the artificial dichotomies present in many studies and seriously considers the influence of both political conditions and legal doctrine. Furthermore, this article provides a detailed application of this theory in the context of agency statutory interpretation, which has serious implications for our understanding of administrative law and the separation of powers. Unlike prior work regarding this question, we are able to consider the influence of doctrinal form over many cases rather than interdependent decisions within the same case. Our work suggests that the influence of the form of legal doctrine is conditional of the ideological alignment of the panel majority.
We should, of course, note that our results are not significantly significant. To the extent that we look at the basic patterns in the data, we find indication that patterns of deference and whistleblower vary based on the partisan affiliation of the panel majority. While some patterns conform to our expectations, others do not. We believe that our failure to find any significant differences flows from issues related to available data. Additionally, as we discuss in this article, though often ignored in empirical work, the threat of bias due to selection effects is omnipresent in studies of cases and should be taken seriously. We offer a frank discussion of the types of selection bias we anticipate may exist and their potential to distort the empirical picture the results offer.
Ultimately, this is an area where further inquiry is warranted. Although there are robust and sophisticated bodies of work regarding panel effects and legal doctrine, these conversations are far from over. The distribution of cases that we observe indicates that panel effects are shaped by the intricacies of the legal context in ways that have not been fully explored. 
